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FINANCE, BUDGET AND AUDIT COMMITTEE
FEBRUARY 15,2012

SUBJECT: ALAMEDA CORRIDOR EAST
ACTION:

APPROVE MOU WITH THE CITY OF SAN GABRIEL

Authorize the Chief Executive Officer to enter into a Memorandum of Understanding
("MOU") with the City of San Gabriel ("City") pertaining to the City's railroad grade
separation bridges, trench and supporting structures ("City Improvements") as part of
the Alameda Corridor East ("ACE") Project.
ISSUE

The cost for the City to meet its insurance requirements related to their three-party,
ACE, City and Union Pacific Railroad (UP), Construction, Operations, and Maintenance
Agreement for the City lmprovements was estimated to be too high or even unavailable
to City on a standalone basis. In 2010, ACE and the City requested our help in
obtaining the coverages for a reasonable amount.
The proposed MOU between the City and the MTA substantially reduces the cost of
insuring the City lmprovements and adequately compensates MTA for the expected
costs of our participation in the MOU.
DISCUSSION

The MOU has three primary provisions: ( I ) MTA will include the City lmprovements in
MTA's annual property insurance program, which excludes earthquake coverage, but
includes all risk and flood coverage, provided that the City pays the premium for such
inclusion; (2) The City will pay an annual Administrative Processing Fee of $10,000 to
compensate the MTA for brokerage services, actuarial services, geotechnical services
and internal staff costs for maintaining and supporting the MOU; and, (3) In exchange
for receiving an annual earthquake fee, initially $23,500, from the CITY, MTA will
reimburse the City for bona fide earthquake damage to the City lmprovements up to $5
million per event after the City first spends $250,000 for repair costs. If the earthquake
event causing damage to the City lmprovements is declared a federal or state disaster

area, MTA shall have no obligation to reimburse the City for any earthquake damage.
The Administrative and Earthquake fees increases are indexed as described in the
MOU.
Other provisions in the MOU require the MTA to maintain at least $100 million in
insurance limits while the MOU is in place. The M I A currently purchases $350 million
of all risk property insurance, so the $100 million constraint is not problematic. Further,
Section 4.01 of the MOU gives MTA broad discretion to terminate the MOU and
preserves Board's discretion to terminate the MOU with 15 days notice to the City. The
MOU is shown in its entirety in Attachment A.
Background
The Alameda Corridor Project opened in 2002 and was designed to speed rail traffic
between the ports and downtown Los Angeles. It allows for more freight to move from
the ports, through the Valley and across the country.
The ACE Project extends for 35 miles along two rail lines from downtown Los Angeles
through the San Gabriel Valley to San Bernardino County. The ACE Project consists of
multiple construction elements including median improvements, traffic signalization, and
grade separations. The ACE Project is intended to relieve traffic congestion in the San
Gabriel Valley caused by longer and more frequent freight railroad traffic. The ACE
Project will also increase safety around rail crossings, improve traffic mobility, and
ensure continued economic vitality in the San Gabriel Valley.
The estimated ACE project cost is more than $1.Ibillion, with the MTA committed to
provide more than $340 million of Proposition C, Measure R and Call for Project funds.
An additional $358 million of Measure R funds are designated for the ACE project but
are not yet allocated.
The project is being constructed by ACE to mitigate adverse railroad grade crossing
impacts including traffic delays, pollutant emissions from idling vehicles and safety
considerations. The value of the City lmprovements will be approximately $99.9 million.
The City will take ownership of the City lmprovements after construction is completed,
estimated to be in the first quarter 2016.
DETERMINATION OF SAFETY IMPACT
Approval of this item will have no direct impact on safety of the MTA. The ACE project
and the City Improvements, specifically, are expected to improve travel times and
safety by grade separating at-grade railroad crossings.
FINANCIAL IMPACT
When the City takes ownership of the City Improvement the cost of purchasing
additional insurance coverage to include the City lmprovements in MTA's property

Alameda Corridor East

Page 2

insurance program is cost neutral to MTA. Annually, the cost of insuring the City
Improvements will be included in the MTA Board action requesting approval to
purchase property insurance coverage. The City will then reimburse the MTA for its
share of the property insurance expenditures.
This action will also authorize staff to reimburse compensable earthquake damage, up
to $5 million incurred by the City. Over time, the Earthquake Fee paid by the City is
expected to at least compensate the MTA for assuming this risk. The MTA currently
maintains sufficient insurance reserves to fund an earthquake event up to the limits
guaranteed in the MOU. The Earthquake Fee proceeds will be used to fund any future
loss.

We could elect not to enter into the MOU with the City. The consequences of declining
this MOU would certainly be higher insurance costs for the City. In addition, delays to
the ACE project could result as UP has relied on approval of this MOU when entering
into other necessary agreements with the CITY and ACE.
NEXT STEPS

Upon Board approval of this agreement, the City is expecting their Council to approve
the agreement.
ATTACHMENTS

A.

Draft Memorandum of Understanding

Prepared by: Greg Kildare, Executive Officer, Risk Management
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I \

Terry W u m o t o
Chief Financial Services Officer and
Treasurer

Arthur T. Leahy
Chief Executive Officer
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ATTACHMENT A
AGREEMENT
FOR THE SAN GABRIEL TRENCH
THIS AGREEMENT is made this

day of

,2012 by and

between the CITY OF SAN GABRIEL, CALIFORNIA (hereinafter i'CITY"), and the LOS
ANGELES COUNTY METROPOLITAN TRANSPORTATION AUTHORITY (hereinafter
"MTA) with respect to the following recitals:
RECITALS
In 1997, the San Gabriel Valley Council of Governments (the "SGVCOG"), a joint
1.
powers authority, commissioned a study and recommended an Alameda Corridor - East
Project at 55 at-grade crossings throughout the valley to mitigate various adverse
impacts including traffic delays, pollutant emissions from idling vehicles and safety
considerations. The Alameda Corridor - East Project includes alteration and
improvement of some crossings and elimination of other crossings through construction
of underpasses and overpasses including construction of the San Gabriel Trench
Grade Separation Project (hereinafter "Project") as defined below. In 1998, SGVCOG
created the Alameda Corridor - East Construction Authority (hereinafter "ACE"), in
accordance with California Government Code Section 6508, to be responsible for
overseeing the Alameda Corridor - East Project.
CITY is the road authority with jurisdiction over certain of the crossings that will
2.
be grade-separated or modified by the Project.
MTA is created by California Public Utilities Code Section 130050.2 et.seq. MTA
is the county transportation commission for Los Angeles County. In such capacity,
MTA provides funding support to ACE for the Alameda Corridor - East Project,
including, without limitation, the Project.

3.

ACE, CITY and UPRR have heretofore executed the COM Agreement, as
4.
defined in Section 1, authorizing all design and construction work for the Project and
associated grade crossing alterations and also identifying responsibility for the
operation and maintenance of the components of the Project during construction and
subsequent to the completion of construction.
Upon completion of the Project, C l N will take ownership from ACE, as later
5.
described herein, of the Rail Corridor Support Structures, as defined in Section 1, and
will also assume responsibility for all required maintenance and repair for the Rail
Corridor Support Structures.
6.

MTA, as a transportation planning agency and as the grantor of certain grant
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funds available to ACE, is concerned about the successful completion of the Project
and the long term use of the Rail Corridor Support Structures that are to be built. ClTY
has expressed concern that certain maintenance and repair obligations that will be
assumed by ClTY under the COM Agreement could create financial burdens on CITY.
Such financial burdens could, in turn, limit andlor delay the ability of ClTY to undertake
maintenance and repair work and thereby affect the operation of passenger and freight
transportation systems in Los Angeles County.
Once the City assumes ownership of the Rail Corridor Support Structures, MTA
is willing to include the Rail Corridor Support Structures as part of its insurance
program, provided City meets its associated deductible, premium and Earthquake Fee
obligations. MTA has confirmed with its current insurance carriers that this Agreement
creates a sufficient insurable interest such that MTA can meet its obligations hereunder.

7.

CITY is willing to accept MTA's support in connection with the Rail Corridor
8.
Support Structures.
MTA, and ClTY now desire to enter into this Agreement to further define their
9.
respective roles and responsibilities.
NOW, THEREFORE, the parties do hereby mutually agree as follows:
SECTION 1: DEFINITIONS
"ACE" means the Alameda Corridor-East Construction Authority of the San Gabriel
Valley Council of Governments.
"CITY" means the City of San Gabriel, California.
"Claims" has the meaning set forth in Section 5.01.
"COM Agreement" means that Agreement regarding the Construction, Operation and
Maintenance of the San Gabriel Trench Grade Separation Project by and between,
ACE, UPRR and ClTY dated, June 21,201 1.
"MTA" means the Los Angeles County Metropolitan Transportation Authority.
"Project" means the San Gabriel Trench Grade Separation Project and related
facilities to be located generally below the existing grade adjacent to the Mission District
and in the adjacent residential, commercial, and industrial districts of the City of San
Gabriel. The Project will be approximately 2.25 miles long and will be located generally
within UPRR1sexisting right of way between the City of Alhambra west of Ramona
Street (Mile Post 489.5) and east of Walnut Grove Avenue (Milepost 491.8). The
Project will consist of one mainline track constructed to standards permitting maximum
train speeds of sixty (60) miles per hour and provisions for future additional tracks within
the below-grade corridor. There will be no turnouts or connections to other tracks within
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the Project. The Project will also include grade separations at four existing rail
crossings at Ramona Street, Mission Road, Del Mar Avenue, and San Gabriel
Boulevard. The Project will modify the crossing at Walnut Grove Avenue. The Project
will not include a cover over the trench.
"Rail Corridor Support Structures" means any part of the Project that is not included
within the definitions of Track, and shall specifically include (by way of example and not
limitation) retaining walls; side slope walls; concrete floors or base structures; culverts;
sub grade; water drainage facilities; lighting located within the limits of the Project; and
any structure which is part of or provides support to a roadway or highway over or
adjacent to the Rail Corridor.
"Track" means all railroad-related improvements, including, without limitation, all tracks
of any kind and all rail-related facilities, including, without limitation, rails and fastenings;
switches; ties; ballast; signaling devices and systems (elements of which may extend
beyond the length of the trench); maintenance access roads beyond the limits of the
Project; grade crossing warning devices; crossing surfaces; pole lines; the Alhambra
Wash railroad bridge and Rubio Wash box culvert structures only (specifically excluding
the water conveyance channels), and communication facilities and equipment.
"UPRR" means Union Pacific Railroad Company, a Delaware corporation, and its
successors and assigns.
SECTION 2: OWNERSHIP OF RAIL CORRIDOR SUPPORT STRUCTURES
2.01 Prior to Proiect Completion. Prior to completion of the Project in
accordance with the terms of the COM Agreement, ACE shall own the Rail Corridor
Support Structures.
2.02 Sale or Transfer of Ownership to CITY. Subject to the prior approval by
UPRR as required by Section 5.04 of the COM Agreement and upon ACE'S acceptance
of the Project as described in Section 4.20 of the COM Agreement, ACE shall assign,
sell, transfer or otherwise convey ownership of the Rail Corridor Support Structures to
CITY.
SECTION 3: RESPECTIVE RESPONSIBILITIES OF THE PARTIES
3.01

MTA Responsibilities.

Insurance Coverage. ClTY shall provide MTA with written notice,
(a)
along with supporting documentation, that the following three (3) conditions have all
been met: (i) ClTY owns the Rail Corridor Support Structures, (ii) ACE has given final
acceptance of the Rail Corridor Support Structures; and (iii) all construction activities on
the Project have ceased (the "CITY Notice"). Within thirty (30) days after receipt of the
ClTY Notice, MTA will include the Rail Corridor Support Structures as part of MTA's list
of covered property in its then existing all risk and flood insurance policies described in
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Exhibit A (the "MTA lnsurance Policies"). MTA shall maintain property insurance limits
on its MTA lnsurance Policies of at least $100 million.
lnsurance Claim Submitted to MTA . If ClTY desires to submit a
(b)
claim for property damage covered under the MTA lnsurance Policy, ClTY shall provide
MTA with a Request to Submit a Claim along with any and all documentation to support
such claim (the "Claims Request"). MTA shall submit CITY'S Claims Requests under
the MTA lnsurance Policies. After ClTY has met the required deductible amount, and
MTA receives any insurance proceeds for the Claims Request, MTA will promptly
transfer such insurance proceeds to City. MTA's payment to ClTY for maintenance and
repair costs, exclusive of reimbursements for earthquake related losses which are
addressed in Section 3.01(fZ below, will be limited to the insurance proceeds which
MTA receives for the insured risks to the Rail Corridor Support Structures. Except as
provided in Section 3.01(d) below, if CITY'S Claims Request is not covered by the
lnsurance Policies, MTA shall have no obligation to use non-insurance proceeds to
reimburse City for maintenance and repair costs of the Rail Corridor Support Structures.
lnsurance Policies in Full Force. During the term of this
(c)
Agreement, MTA shall maintain in full force and affect the lnsurance Policies as set
forth herein.
Federal and State Reimbursements. MTA and City shall use
(d)
reasonable efforts to obtain federal and state reimbursement money for any
maintenance and repair to the Rail Corridor Support Structures made necessary by
exceptional events including, but not limited to, earthquakes, fires and floods. To the
extent MTA receives any state or federal funds to reimburse for CITY's costs, which are
not covered by the lnsurance Policies and are not due to an earthquake, MTA shall
pass any such federal or state funds it might receive to the CITY. To the extent MTA
receives any state or federal funds to reimburse for CITY's costs which are covered by
the lnsurance Policies, MTA shall be entitled to retain such federal or state funds,
subject to any claims by the lnsurance Policies, and City shall assign such federal or
state funds to MTA.
Earthquake Perils. ClTY understands that earthquake coverage
(e)
is specifically excluded from the lnsurance Policies. Upon payment of the annual fee
for earthquake perils (the "Earthquake Fee") and payment of the applicable deductible
amount, MTA will cover CITY's earthquake damage for a bona fide Earthquake Event,
as defined herein, suffered by the Rail Corridor Support Structures up to a cap of Five
Million Dollars ($5,000,000) per occurrence and as an annual aggregate. In the event
of an earthquake loss that is not in a federal or state declared disaster area, MTA shall
pay for reasonable repair costs, in excess of the deductible amount set forth in section
3.02(d), up to Five Million Dollars ($5,000,000). MTA shall be obligated to reimburse
ClTY for the reasonable costs, as determined by MTA, to repair, restore or replace the
Rail Corridor Support Structures to the condition it existed in immediately prior to the
Earthquake Event up to Five Million Dollars ($5,000,000). Any costs incurred by ClTY
to reinforce or improve the Rail Corridor Support Structures to a condition better than
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existed immediately prior to the Earthquake Event shall be at CITY'S sole cost and
expense. This section shall only apply if CITY has made its annual Earthquake Fee
payment for the applicable year. If CITY has not made its annual Earthquake Fee
payment for the applicable year, then MTA shall have no responsibility under this
paragraph for any claims submitted in the applicable year. Notwithstanding the
foregoing, in the event of an earthquake loss in a declared federal or state disaster
area, MTA shall have no obligation to make any payment to the City under this Section.
An Earthquake Event is defined as an actual documented earthquake and shall not
include gradual and normal shifts and changes in the land surface or subsurface, any
subsidence, or other earth movement or motion.
Right of Subrogation. With respect to a loss of claim which is
(f)
covered by insurance then being carried by a third party, including, without limitation,
UPPR, MTA retains the right to subrogate against the responsible party, unless the
responsible party is the C I N . The C l N shall not indemnify UPRR for damage caused
by UPRR to the Rail Corridor Support Structures.
3.02 CITY Responsibilities.
Maintenance. CITY shall be responsible for all maintenance,
(a)
repair and replacement of and improvements to the Rail Corridor Support Structures
from and after the date title to the Rail Corridor Support Structures is transferred from
ACE to C l N in accordance with Section 4.20 of the COM Agreement. Nothing in this
Agreement gives MTA the obligation to maintain, repair or replace the Rail Corridor
Support Structures.
lnsurance Premiums. Once C l N provides the CITY Notice to
(b)
MTA, C l N shall pay MTA in advance the annual insurance premium costs for that
portion of the lnsurance Policies that are attributable to the Rail Corridor Support
Structures. CITY shall pay the first premium payment within thirty (30) days from the
date of the CITY Notice in an amount prorated for the period of time left in the year. All
future premium payments shall be due no later than June 1 of each year, or the first of
the month following binding of new insurance policies for the upcoming year. As a
courtesy, MTA shall provide an invoice to CITY for then annual premium amount;
provided; however, if MTA fails to provide an invoice in any one year, such failure shall
not excuse CITY'S obligation to pay the premium payment and CITY shall remain
responsible for making its annual premium payment as set forth herein. If C l N fails to
pay the premium amount within thirty (30) days from when due, this Agreement shall
automatically expire.
Earthquake Fee. Once C l N provides the C I N Notice to MTA,
(c)
C l N shall pay MTA in advance the Earthquake Fee attributable to the Rail Corridor
Support Structures. The annual Earthquake Fee shall be determined by MTA as set
forth below and C l N shall pay MTA in advance the Earthquake Fee annually. C l N
shall pay the Earthquake Fee payment within thirty (30) days from the date of the CITY
Notice in an amount prorated for the period of time left in the year. All future
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Earthquake Fee payments will be due June 1 of each year, or the first of the month
following binding of new insurance policies for upcoming year. As a courtesy, MTA
shall provide an invoice to CITY for the annual Earthquake Fee amount; provided;
however, if MTA fails to provide an invoice in any one year, such failure shall not
excuse CITY'S obligation to pay the Earthquake Fee and CITY shall remain responsible
for making its annual Earthquake Fee payment as set forth herein. If CITY fails to pay
the Earthquake Fee within thirty (30) days from when due but has timely made its
annual premium payment, MTA shall have no obligation to perform under Section
3.01(Qabove.
At least every ten (10) years, MTA shall procure a study (the "Earthquake Study") to
provide a reasonable estimate of the value of the risk assumed by MTA for an
earthquake loss between $250,000 and $5 million and not in a state or federal disaster
zone. This Earthquake Study will be used to calculate the cost of the Earthquake Fee
every ten years. The Earthquake Fee will increase annually based on the then rate of
the national Consumer Price Index for all Urban Consumers ("CPI-U") until the next
Earthquake Study is performed. The selection of a firm to perform the Earthquake
Study and the Earthquake Fee amount shall be at MTA's sole discretion.
The City may at its discretion, choose not to pay the Earthquake Fee nor participate in
the Earthquake Provisions of this Agreement.
Deductibles. Any deductibles associated with the payments of
(d)
any insurance proceeds or earthquake coverage for the Rail Corridor Support Structure
shall be the sole responsibility of CITY. As of the date of this Agreement, the
deductible amount for claims covered by insurance shall be $250,000. This amount
shall increase to the deductible amount as selected by MTA during its annual property
insurance renewal. As of the date of this Agreement, the deductible amount for
earthquake coverage by MTA shall be $250,000. This deductible amount shall be
subject to annual increases based on the then CPI-U.
Other Costs. All maintenance and repair costs, not subject to
(e)
coverage from the Insurance Policies or earthquake and not reimbursed by any other
governmental agency, shall be the sole responsibility of CITY.

(9 Administrative Processinn Fee. In addition to paying its pro-rata
share of the insurance premiums and the Earthquake Fee, CITY shall pay MTA Ten
Thousand Dollars ($10,000) annually (subject to annual CPI-U increases) to cover
administrative expenses such as brokerage fees, actuarial assessments, the
Earthquake Study, appraisals and staff costs necessary to administer this Agreement
(the "Administrative Fee"). This Administrative Fee will be added to the invoice for the
annual payment of insurance premiums and the Earthquake Fee.
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SECTION 4: TERM

4.01 Term. This Agreement shall commence as of the date set forth above
and shall terminate by either MTA providing four (4) months written notice prior to
MTA's annual lnsurance Renewal Date of its intent to terminate this Agreement or ClTY
providing two (2) months written notice prior to MTA's annual lnsurance Renewal Date
of its intent to terminate this Agreement. If either party elects to terminate this
agreement, the party electing termination shall also notify UPRR. MTA shall carry such
insurance as needed to prudently conduct its business. It is anticipated that MTA may
terminate this Agreement for any reason including, without limitation, the insurance
provided to the City as set forth herein has an adverse impact on the terms or costs of
MTA's insurance program, the insurance market hardens, MTA finds itself in a
constrained fiscal environment, or the MTA Board decides in its sole discretion
to terminate this Agreement.
The Agreement may not be terminated by either party in the middle of a policy year. If
a notice to terminate is received, this Agreement shall terminate on the next annual
lnsurance Renewal Date. MTA's annual lnsurance Renewal Date is currently May 10,
but shall be subject to change as specified by the applicable insurance company.
Notwithstanding the foregoing, should the MTA staff recommend to the MTA Board
purchase of the property insurance described herein and the MTA Board decides that it
no longer wants to continue providing the insurance described herein, MTA shall have
the right to terminate this Agreement on fifteen (15) days prior written notice.
SECTION 5: INDEMNIFICATION

5.01 Indemnification by CITY. ClTY shall indemnify, defend, and hold
harmless MTA and ACE and their respective boards, councils, officers, agents,
employees, assigns, and successors in interest from and against all fines, claims,
lawsuits, judgments, awards, liabilities, losses, damages, and expenses, including but
not limited to attorney fees (both in-house and outside counsel) and costs (including all
actual litigation costs, including but not limited to costs of experts and consultants)
(collectively "Claims") for injury or death to all persons, including CITY's, MTA's,
UPRR's and ACE'S employees and for loss or damage to property belonging to or
business interruption claims brought by any person or entity, including CITY, MTA,
UPRR and ACE, occurring by reason of CITY's ownership of the Rail Corridor Support
Structure or any acts or omissions of ClTY or others acting in its behalf in connection
with any activity for which ClTY is responsible under the terms of this Agreement,
including, without limitation, the maintenance, repair and replacement of the Rail
Corridor Support Structure. The provisions of this Section 5.01 shall survive the
termination of this Agreement.
SECTION 6: DEFAULT AND REMEDIES
Default and Remedies. A defaulting party shall have thirty (30) days to
cure any default following receipt of written notice from any other party. If such cure

Alarneda Corridor East

Page 11

can reasonably be expected to take more than thirty (30) days, the defaulting party shall
be deemed to have effectuated a cure if it commences such cure within thirty (30) days
of notice and proceeds to complete all activities necessary and does in fact complete
such cure using due diligence. The parties agree that their remedies under this
Agreement shall consist of actual damages and specific performance.
SECTION 7: ARBITRATION OF DISPUTES
7.01

Arbitration. In the event of a claim or dispute (a "dispute") arising

out of this Agreement, the disputing party shall serve notice on the other party
that a dispute has arisen and set forth the nature of the dispute, the date of the
event which triggered the dispute and a request that good faith negotiations
commence. The disputing parties will make good faith efforts to resolve the
dispute through negotiation for a period of thirty (30) days thereafter, or such
longer period as mutually agreed to by the parties. Failing a resolution of the
dispute through these good faith efforts any disputing party may serve upon the
other party within six (6) months after the good faith negotiations have
terminated, a written demand for arbitration. The disputing parties will, within
fifteen (15) days thereafter, or within such extended period as they will agree to in
writing, attempt to agree upon a mutually satisfactory arbitrator. If they are
unable to agree, a neutral arbitrator will be designated pursuant to Section 1281.6
of the California Code of Civil Procedure. Section 1283.05 of the California Code
of Civil Procedure is specifically made applicable disputes arising from this
Agreement. The arbitrator will give each of the parties hereto ten (10) days' prior
written notice of the time and place of the initial hearing and will proceed without
delay to hear and determine the matters in such dispute. The award of the
arbitrator will be supported by law and substantial evidence and must comply
with the terms of this Agreement, and further, the arbitrator will issue written
findings of fact and conclusions of law and serve said findings on the disputing
parties within fifteen (15) days from the conclusion of the arbitration. The making
of an award which fails to comply with the requirements of the immediately
preceding sentence will be deemed to be in excess of the arbitrator's powers and
the court will vacate the award if, after review, it determines that the award
Alarneda Corridor East
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cannot be corrected without affecting the merits of the decision upon the
controversy submitted. Any arbitration pursuant to this provision will be nonbinding and conducted in Los Angeles County, California.
No person will act as a neutral arbitrator who in any way has any financial
or personal interest in the results of the arbitration or has any past or present
relationship with any of the parties or their counsel. Failure to disclose any such
interest or relation will be grounds for vacating the award.
The expenses and fees of the arbitrator will be paid in accordance with the
provisions of Section 1284.2 of the California Code of Civil Procedure. Any award
by the arbitrator will include reasonable attorneys' fees to the prevailing party.
We have read and understand the foregoing and agree to submit disputes
arising out of the matters included in the "arbitration of disputes" provision to
neutral arbitration.
MTA:

CITY:
SECTION 8: MISCELLANEOUS

8.01 Governinn Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of California.
8.02 Headinns. The section headings in this Agreement are for convenience
only and shall not be used for any purpose in the interpretation of the Agreement.
8.03 Severabilitv. If any clause or provision of this Agreement is illegal,
invalid, or unenforceable under applicable present or future laws, then it is the intention
of the parties that the remainder of this Agreement shall not be affected but shall
remain in full force and effect.
8.04 Incorporation of Exhibits. Any and all of the exhibits attached to this
Agreement are hereby incorporated by this reference.
8.05 Amendments. This Agreement cannot be modified or amended in any
way except in writing, signed by the parties hereto.
8.06 Entire Anreement. This Agreement constitutes a single, integrated,
written contract expressing the entire agreement of the parties. No covenants,
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agreements, representations, or warranties of any kind whatsoever have been made by
any party hereto, except as specifically set forth herein. All prior discussions and
negotiations have been and are merged and integrated into, and superseded by this
Agreement.
8.07 Waivers. Any waiver, modification, consent, or acquiescence with respect
to any provision of this Agreement shall be set forth in writing and duly executed by or
on behalf of the party to be bound thereby. No waiver by any party of any breach
hereunder will be deemed a waiver of any other or subsequent breach.
Counterparts. This Agreement may be executed in one or more
8.08
counterparts, each of which shall be deemed an original but all of which, taken
together, shall constitute one in the same Agreement. Executed documents delivered
electronically shall be accepted as if they were originals, but the deliverer of such
documents shall deliver originals as soon thereafter as reasonably practicable.
8.09
No Presumption Against Drafting Partv. This Agreement and the
provisions contained therein shall not be construed or interpreted for or against any
party because that party drafted or caused its legal representative to draft any of the
Agreement's provisions.
8.10 Authoritv. Each individual executing this Agreement hereby represents
and warrants that he or she has the capacity set forth on the signature pages with full
power and authority to bind the party on whose behalf he or she is executing the
Agreement.
8.11 Time is of the Essence. Time is of the essence in the performance of
this Agreement.
8.12 Notices. Any communication, notice, or demand of any kind whatsoever
which either party may be required or may desire to give to or serve upon the other
must be in writing and delivered by personal service (including express or courier
service) or by registered or certified mail, postage prepaid, return receipt requested,
addressed as follows:
MTA:

Alameda Corridor East

Los Angeles County Metropolitan Transportation
Authority
One Gateway Plaza
Los Angeles, CA 90012-2952
Attn: Greg Kildare, Executive Officer, Risk
Management
Telephone: (213) 922-2971
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City of San Gabriel
425 S. Mission Drive
San Gabriel, CA 91776
Attn: Steven A. Preston, City Manager
Telephone: (626) 308-2803
UPRR:

Union Pacific Railroad Company
1400 Douglas St., Room 910
Omaha, Nebraska 68179
Attn: John Hovanec, AVP Engineering - Design and
Construction
Telephone: (402) 544-2289
With a copy to:
David M. Pickett
Law Department
Union Pacific Railroad Company
10031 Foothills Blvd.
Roseville, CA 95747
Telephone: (916) 789-6400

Any party may change its address for notice by written notice given to the other in the
manner provided in this Section. Any such communication, notice, or demand will be
deemed to have been duly given or served on the date personally served, if by personal
service, or three days after being placed in the U.S. Mail, if mailed.
8.13 Inducements to Execute. The making, execution, and delivery of this
Agreement by the parties hereto have been induced by no representations, statements,
warranties, or agreements other than those expressly set forth herein.
8.14 Attornev's Fees. In the event of any litigation involving the parties to this
Agreement to enforce any provision of this Agreement, to enforce any remedy available
upon default under this Agreement, or to seek a declaration of the rights of either party
under this Agreement, the prevailing party shall be entitled to recover from the other
such attorneys' fees and costs as may be reasonably incurred. The provisions of this
Section 8.14 will survive the entry of any judgment, and will not merge, or be deemed to
have merged, into any judgment.
8.15 Assinnment. This Agreement shall be binding upon and inure to the
benefit of each of the parties hereto and to their respective transferees, successors,
and assigns.
8.16 No Additional Third-Partv Beneficiaries. No party is meant to be or
shall be construed to be a third-party beneficiary of this Agreement.
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IN WITNESS WHEREOF, this Agreement has been executed by the parties hereto on
the date first written above.
CITY OF SAN GABRIEL

LOS ANGELES C O U N N
METROPOLITAN TRANSPORTATION
AUTHORIN

By:

By:
David R. Gutierrez
Mayor

Approved as to form:

Approved as to form:
ANDREA SHERIDAN ORDlN
County Counsel

By:

By:
Robert L. Kress, City Attorney
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